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BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATEOF HAWAI’I

In theMatterof theApplication ) DOCKETNO. 06-0409

)
of )

)
WAIKOLOA RESORTUTILITIES, INC., )
d/b/aWESTHAWAII UTILITY COMPANY, )

)
ForApproval to IncreaseRates. )

_______________________________________________________________________ )

STIPULATION FOR PROTECTIVEORDER

WHEREAS,WAIKOL~\RESORTUTILITIES, INC., d/b/aWESTHAWAII

UTILITY COMPANY (“WHUC” or “Applicant”) filed anApplicationfor approvalto increase

rateson December29, 2006;

WHEREAS,Applicantanticipatesthatcertaininformationthatmaybe requested

or filed duringthecourseof theproceedingsin Docket06-0409will beconsideredto be

privilegedand/orconfidential;

WHEREAS,Applicant andtheDivision ofConsumerAdvocacy(“Consumer

Advocate”)arepartiesin thisproceeding;

WHEREAS,thepartiesdesireto establishasetof proceduresandprovisions

pertainingto theuseand disclosureofinformationconsideredto beconfidentialandany

informationwhich any partymayin thefuturecontendto beconfidential;

WHEREAS,thepartiesunderstandthat during thecourseof theevidentiary

hearingin this matter,if any, if it becomesnecessaryto addressany informationprovided
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pursuantto thisprotectiveorderduring thecourseof thehearing,thatportionoftheproceeding

will beheardin camera;and

NOW,THEREFORE,IT ISHEREBY STIPULATED AND AGREED,in

accordancewith HawaiiAdministrativeRulesSection6-61-50,thattheCommissionissuea

protectiveordercoveringtheconfidentialinformationidentifiedin thecourseof theproceeding

in the subjectdocketasfollows (“ProtectiveOrder”):

TERMS OFTHE ORDER

1. This protectiveordergovernstheclassification,acquisition,anduseof

tradesecrets,customerinformation,developerinformation,employeeinformation,andother

confidentialinformationproducedby anyparty in this docket.

2. All partiesto all or anyportionof this docket,includingpersonswho are

grantedinterventionorparticipationaftertheeffectivedateof this ProtectiveOrder,shallbe

subjectto thisProtectiveOrderandshallbe entitled to confidentialinformationof apartyas

permittedundertheprovisionsof thisProtectiveOrderto theextentallowedby theCommission.

APPLICATION OF THE UNIFORM INFORMATION PRACTICESACT

3. To theextentthat any of thedocumentscoveredby this ProtectiveOrder

consistof “governmentrecords,”asdefinedin Hawaii RevisedStatutes(“HRS”) §92F-3,the

provisionsofHRS Chapter92F(“Uniform InformationPracticesAct” or “UIPA”) shallapplyto

thedisclosureof informationcontainedin suchdocuments.In theeventany provisionof this

protectiveorderconflictswith any provisionof theUIPA, theUIPA shallcontrol.

CLASSIFICATION

4. A partyto this proceedingmay designateasconfidentialany information

including,butnot limited to, internalandexternaldocumentsor cost supportstudiesit believes,
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in goodfaith, containstradesecrets,customerinformation,developerinformation,employee

informationorotherconfidentialresearch,development,commercial,financial,vendor,or bid

information, includingbutnot limited to costsupportstudies. Suchinformationshallbe

protectedagainstdisclosureto anon-qualifiedpersonpursuantto thetermsof this Protective

Order,unlesssuchinformationis declassified,orpermissionto disclosetheinformationto such

non-qualifiedpersonis grantedby theparty claimingconfidentiality,asprovidedin paragraph13

below. In addition,apartymaydesignatecertaininformationasbeingconfidentialandnot to be

distributedto anotherparty, (not including theConsumerAdvocate)by notifying the

CommissionandtheConsumerAdvocatein writing settingforth in particularitythe information

to be keptasconfidentialandnot availableto theotherparty. With respectto suchconfidential

information,theparty to whom suchinformationis beingwithheld shallbe treatedasanon-

qualifiedpersonfrom whom suchinformationshallbeprotectedagainstdisclosurein accordance

with thetermsof thisProtectiveOrder.

5. If apartydesignatesinformationasconfidentialpursuantto paragraph4

aboveor 6 below, it shallproducetheconfidentialinformationin accordancewith theprocedures

describedin paragraphs11 through14 below,andconcurrentlyprovidecertaininformationin

writing to theCommissionand theConsumerAdvocate. If apartyseeksto designate

informationasconfidential,it must: (1) identify, in reasonabledetail,the information’ssource,

character,andlocation,(2) stateclearly thebasisfor theclaim of confidentiality,and

(3) describe,with particularity,thecognizableharmto theproducingparty from any misuseor

unpermitteddisclosureof information. If theCommissionor anypartychallengestheclaim of

confidentialityof theinformationor thenon-disclosureof suchconfidentialinformation, the

party claiming confidentialityshallbeartheburdenofproof in supportingits claim of
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confidentiality,andtheCommissionwill determinewhether:(1) theinformationis confidential

andsubjectto protectionunderthis ProtectiveOrder; or(2) thechallengedinformationmustbe

disclosedby theproducingparty. Any challengeto theconfidentialityof any informationshall

bemadein accordancewith paragraph24 below.

6. Confidentialinformationprovidedto theCommissionor aparty,orally or

in any otherform, shallbeprotectedasfully asconfidentialinformationprovidedin written

form. A partyshallnotify theCommissionandthepartieswheninformationprovidedorally or

in otherthanwrittenform includesconfidentialinformation. At thetime of suchnotification, the

partyshall, in themannerprovidedin paragraph5 above,specifythesubject-matterof such

confidentialinformation,thebasisfor theclaim of confidentiality,andthecognizableharmto

theproducingparty from any misuseor unpermitteddisclosureof the information.

FORMSOF CONFIDENTIAL INFORMATION

7. All informationclaimedto beconfidential informationshallbesubjectto

thetermsof this protectiveorder,andshallbe treatedby all qualifiedpersons(asdefinedby this

ProtectiveOrder)asconstitutingconfidentialinformation. Unlessadifferenttreatmentis

warranted,any notes,summaries,abstracts,oranalysesthat arepreparedby counsel,experts,or

otherqualifiedpersons,andthatreflect theunderlyingconfidential information,shallalsobe

subjectto thetermsof this protectiveorder.

DESIGNATION

8. Any party claiming that informationis confidentialshallplaceuponthe

applicablematerialthefollowing legend:

CONFIDENTIAL
SUBJECT TO PROTECTIVE ORDER
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Wheneveronly aportionof adocument,transcript,or othermaterialis deemedto

containconfidentialinformation,thepartyshall, to theextentreasonablypracticable,limit the

claim of confidentialityto only suchportion. However,if suchlimitation is notreasonably

practicable,theentiredocument,transcript,or othermaterialmaybedesignatedasconfidential

information.

9. With respectto any confidentialinformation thatis notunderthecontrol

of thepartyclaiming theinformationis confidential,otherpersonsshall, to theextentrequested

by that party,cooperateto ensurethat all copiesof suchconfidentialinformationbearthe legend

requiredin paragraph8 above.

10. Any partymayrequesttheCommissionto designateasconfidential

informationany documentorotherinformationpreviouslyproducedbutnot designatedas

confidential,providedthattheparty,in themannerprovidedin paragraph5 above,specifiesthe

subject-matterof suchconfidentialinformation,thebasisfor theclaim of confidentiality,andthe

cognizableharmto theproducingparty from any misuseorunpermitteddisclosureof the

information. In addition,thepartyclaiming confidentialityshallsubstitutethepreviously-

producedbut notdesignatedasconfidentialmaterialwith the identicalmaterialunder

designationasrequiredin Paragraph8 above.

DISCLOSURE

11. Exceptasprovidedin paragraph13, confidentialinformationshallnotbe

madeavailableor disclosedto anypersonwhois not a“qualified person”asdefinedin

paragraph12 below.

12. “Qualified person,”asusedin this ProtectiveOrdermeansany oneof the

following:
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a. Theauthor(s),addressee(s),ororiginator(s)of theconfidential

information;

b. TheCommission,its staff, counsel(includingemployeesdirectly

employedby suchcounsel),andany consultantsretainedby the

Commissionin thisproceeding;

c. TheConsumerAdvocate,its staff, counsel,(includingemployees

directly employedby suchcounsel),andany consultantsretained

by theConsumerAdvocatein this proceeding;

d. Applicant, its respectiveofficers,employees,andits counsel

(includingemployeesdirectly employedby suchcounsel)andany

consultantsretainedby Applicant;

e. Any otherparty to thisproceeding,its staff, its counsel(including

employeesdirectly employedby suchcounsel),and any

consultantsretainedby it for this proceeding,to theextentallowed

by theCommission;

f. Any otherpersonapprovedby thepartyassertingtheclaimof

confidentiality; and

g. Any otherpersondesignatedasa qualifiedpersonby orderof the

Commission.

13. Whenaqualifiedpersonwishesto discloseconfidential informationto a

non-qualifiedperson,thequalifiedpersonmustrequestpermissionfrom thepartyclaiming

confidentiality. Therequestshall identify thenon-qualifiedpersonto whom disclosureis

desired;discloseanypast,present,oranticipatedaffiliation betweenthequalifiedpersonandthe
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non-qualifiedperson;specifytheexactinformationto be disclosed;andstatethereasonsfor

disclosure.If permissionis grantedby thepartyclaimingconfidentiality,disclosureof the

confidentialinformationshallbemadeto suchnon-qualifiedpersonin thesamemanneras

providedfor qualifiedpersonsin paragraph14 below.

PROCEDUREFOR OBTAINING ACCESS

14. Prior to disclosingconfidentialinformationto aqualifiedpersonother

thantheCommissionandits staff, the qualifiedpersonshallreada copyof this ProtectiveOrder,

completeacopy ofthe agreementattachedasExhibit A to thisProtectiveOrder,andsign the

completedcopyof the agreement.A copyof theexecutedagreementshallbedeliveredto the

partyclaiming confidentialityand theCommission.

USEOF CONFIDENTIAL INFORMATION

15. Any confidentialinformationobtainedunderthis ProtectiveOrdershall be

usedsolely in connectionwith this proceedingandany relatedadministrativeandjudicial

proceedings(atwhich time theinformationwill continueto be treatedasconfidential),andshall

not beusedfor any otherpurpose,includingbusiness,governmentalor commercialpurposes,or

in any otheradministrativeor judicial proceeding,exceptasprovidedin paragraphs16 and 17,

andexceptasmaybedirectedby (a) anorderof court,(b) an orderofthe Commission,and

(c) theUIPA, including any ruling of theOffice of InformationPractices.

16. Subjectto confidentialprotectionascontainedorset forth in this

ProtectiveOrder,any confidentialinformationobtainedunderthis ProtectiveOrdermaybe used

by theCommissionandits staff in any proceedingpendingbeforetheCommissioninvolving the

producingparty,or wheretheintendeduseof suchconfidentialinformationis for thepurposeof

assistingtheCommissionin fulfilling its statutorydutiesand responsibilities.Theconfidential
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informationshallcontinueto betreatedasconfidentialuntil theprotectionconferredby this

ProtectiveOrder(or any otherapplicableprotectiveorder)is terminatedby theproducingparty

oruntil furtherorderof theCommission.

17. Subjectto confidentialprotectionascontainedor setforth in this

ProtectiveOrder,any confidentialinformationobtainedunderthis protectiveordermaybeused

by theConsumerAdvocate,its staff, its consultantandits counselin anyproceedingpending

beforetheCommissioninvolving theproducingparty,orwheretheintendeduseof such

confidentialinformationis for thepurposeof assistingtheConsumerAdvocatein fulfilling its

statutorydutiesand responsibilities.Theconfidentialinformationshall continueto be treatedas

confidentialuntil theprotectionconferredby this ProtectiveOrder(orany otherapplicable

protectiveorder)is terminatedby theproducingparty,oruntil furtherorderof theCommission.

18. Unlessotherwiseorderedby theCommission,if apartydesiresto file

written testimony,exhibitsor pleadingsthat containorreflect theconfidentialinformation,only

that partof thepage(s)containingorreflectingsuchinformationshallbe treatedasconfidential,

andthat partof any hearingatwhich suchinformationis discussedshallbe held in camera,or

underotherconditionsimposedby theCommissionto preventunnecessarypublicdisclosureof

suchinformation. A copyof any confidentialpage,with any suchinformationdeleted,shallbe

filed to be includedin thepublic record,and eachsuchpageshallcontainthefollowing

designationin theupperleft-handcorner:

Confidential Information
DeletedPursuant To
ProtectiveOrder No._______
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RETENTIONOFCONFIDENTIAL INFORMATION

19. Confidentialinformationshallbe retainedin alockedcabinetdedicatedto

thestorageof confidentialinformation,orotherwisesecuredto ensurethat accessto and

disclosureof theconfidentialinformationis limited to aqualifiedperson.

20. Confidentialinformationthat is givento orfiled with theCommissionor

its staffshallbe separatelyboundandplacedin a sealedenvelopeor otherappropriatesealed

containeronwhichshallappearthefollowing legend:

THIS ENVELOPE IS SEALED PURSUANT TO
PROTECTIVE ORDER NO. AND CONTAINS
DOCUMENTS WITH CONFIDENTIAL INFORMATION.
IT IS NOT TO BE OPENED OR THE CONTENTS OF THIS
ENVELOPE DISPLAYED OR REVEALED EXCEPT TO
QUALIFIED PERSONSAUTHORIZED TO INSPECT THE
ENCLOSED DOCUMENTS.

21. Confidentialinformationshall not be reproducedor duplicated,exceptto

makeworkingcopiesandcopiesto be filed with theCommissionunderseal. If a document

containsinformationsosensitivethat it shouldnot becopiedby anyone,it shallbearthe

following legend:“Copying Prohibited.”

22. If a courtor otheradministrativeagencyrequests,subpoenas,or orders

productionof confidentialinformationthat aparty,participant,intervenororpersonhasobtained

underthis ProtectiveOrder,thatparty,participant,intervenororperson,prior to disclosure,shall

promptly notify thepartyclaiming confidentialityof therequest,subpoena,or order.

DURATION OF CONFIDENTIALITY

23. Theconfidentialityof the informationproducedpursuantto this protective

ordershallbepreserveduntil all interestedparties,by writtenstipulation,terminatethe

protectionconferredby this ProtectiveOrder,oruntil furtherorderof theCommission.
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APPEALTO THE COMMISSION

24. If any interestedpersondisagreeswith thedesignationof informationas

confidentialor thenon-disclosureof any informationapartymayclaim asconfidentialpursuant

to paragraph4 above,thepartyclaiming confidentialityandthepersonso disagreeingshallfirst

makeagoodfaith attemptto resolvethedisputeon an informalbasis. If thedisputecannotbe

resolved,thepersoncontestingtheconfidentialityof the informationshallfile amotion to

compeldisclosureor any otherappropriatemotion with theCommission.Thepartyclaiming

confidentialityshallbeartheburdenofproofin supportingits claim, andtheCommissionwill

determinewhetherthe informationshall continueto be designatedasconfidentialunderthis

ProtectiveOrder. Pendinga dispositionofthe motion,the informationin questionshallbe

treatedasconfidentialinformationandshallnot bedisclosedexceptaspermittedin this

ProtectiveOrder.

NON-WAIVER OF OBJECTIONSAND RIGHTS

25. Thepartiesretaintheright to contestany assertionor findingof

confidentialityor of non-confidentiality.Nothing in thisProtectiveOrdershallpreventany party

from objectingto requestsfor productionof informationorotherdiscoveryrequests.

26. Thepartiesretaintheright to question,challenge,andobjectto the

admissibilityof confidentialinformationon thegroundsof relevancyormateriality.

MODIFICATION OFTHE PROTECTIVEORDER

27. TheCommissionmaymodify thisProtectiveOrderon themotion of any

party,or on its ownmotion, uponreasonablenoticeto thepartiesandan opportunityfor hearing,

or theCommissionmaymodify this ProtectiveOrderuponreceiptandapprovalofwritten

stipulationby theparties.
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DISPOSALOF CONFIDENTIAL INFORMATION

28. Exceptasprovidedin paragraphs29 and30 below,within 90 daysafter

theconclusionofthis proceeding,personsin possessionof confidentialinformationshall,at the

optionof thepartyproducingtheconfidentialinformation,returnordestroyall suchmaterials

andall copies,notes,tapes,papers,or othermediumcontaining,summarizing,excerpting,or

otherwiseembodyingany confidentialinformation. If thepartyproducingtheconfidential

informationrequestsdestruction,thepersondestroyingtheinformationshallcertify its

destructionto theproducingparty,indicatingthenameof thepersondestroyingthedocuments,

themethodof destruction,andtheidentity of thespecificdocumentsdestroyed.

29. Counseland therepresentativesof recordfor apartyshallbe entitled to

retainmemoranda,pleadings,exhibitsof record,writtentestimony,andtranscriptsembodying

informationderivedfrom or incorporatingconfidentialinformationto the extentreasonably

necessaryto preservefiles on thisproceeding.Thefiles shallnotbedisclosedto any other

person.

30. Confidentialinformationproducedin this proceedingshall remainin the

possessionoftheCommission,theConsumerAdvocateandcounselfor theConsumerAdvocate

for thedurationrequiredby applicablestatutes,rulesandadministrativedirectives,andshallnot

bedisseminatedto any non-qualifiedperson.
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SANCTIONS

31. Any personviolating this protectiveordershallbesubjectto sanctions

im~osedby theCommission.

DATED: Honolulu,Hawaii April 11, 2007

12

Attorneysfor Applicant for the
Division of ConsumerAdvocacy
Departmentof CommerceandConsumerAffairs
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APPROVEDAND SO ORDEREDTHIS APR 23 2007

atHonolulu,Hawaii.

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

By________
CarlitoP. Caliboso,Chairman

~

E. Cole,Commissioner
APPROVEDAS TO FORM:

Michael Azama
CommissionCounsel
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EXHIBIT A

BEFORETHE PUBLIC UTILITIES COMMISSION

OFTHE STATEOFHAWAII

PROTECTIVEAGREEMENT

1. I, __________________________,havebeenpresentedwith acopyof

ProtectiveOrderNo. ________________ issuedby theHawai’i PublicUtilities Commissionin

DocketNo. ___________ on the_____ day of__________________, 2007(“ProtectiveOrder”).

2. I amemployed,retainedorassisting_________________________________

in DocketNo. __________ andhaverequestedreviewof theconfidentialinformationcoveredby

theProtectiveOrder.

3. I understandtheconfidentialinformationcoveredby theProtectiveOrder

is to be usedsolely to assist_____________________________________________andthat unless

otherwisepermittedby theProtectiveOrder,I am to makeno otheruseof theconfidential

information,noramIto disclosetheconfidentialinformationto any otherperson.

4. I furtherunderstandthat at theconclusionofmy assistanceto

___________________________________I shallaccountfor eachcopy,extract,noteand

summaryof,or otherdocumentcontainingany partof suchconfidentialinformationto theparty

claimingconfidentialityand I shallabideby theprovisionsin paragraph28 of theProtective

Order,unlessotherwisepermittedby paragraphs29 and30 of theProtectiveOrder.
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5. I herebycertify that I havereadtheabove-mentionedProtectiveOrderand

agreeto abideby its termsandconditions.

DATED at________________, ___________, this__________________, 2007.

2
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Address ~

( )
TelephoneNumber



CERTIFICATEOFSERVICE

I herebycertify that I have this dateserveda copy of the foregoingProtective

OrderNo. 2 3 3 8 0 uponthe following parties,by causinga copy hereofto be

mailed,andproperlyaddressedto eachsuchparty.

JONS. ITOMURA, ESQ.
LANE H. TSUCHIYAMA, ESQ.
StateofHawai’i
Division of ConsumerAdvocacy
335 MerchantStreet,3t~1Floor
Honolulu,Hawai’i 96813

BRUCED.VOSS,ESQ.
LORI N. TANIGAWA, ESQ.
BaysDeaverLungRose& Holma
1099AlakeaStreet,Suite 1600
Honolulu,Hawai’i 96813

Attorneysfor
WAIKOLOA RESORT UTILITIES, INC.,
d/b/aWESTHAWAII UTILITY COMPANY

KAREN HIGASHI

DATED: APR 232007
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